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Supermarket CEO Found Personally Liable Under FLSA 

 

 

 

The president and CEO of a company can be held personally liable as an employer under the Fair Labor

Standards Act (FLSA) for the company’s default on payment obligations under an overtime-settlement

agreement, according to the 2nd U.S. Circuit Court of Appeals.

John Catsimatidis is the chairman, president and CEO of Gristede’s Foods Inc., which has approximately

1,700 employees and operates between 30 and 35 stores in New York City. In 2004 a class of store

managers brought a wage-and-hour collective action lawsuit against several companies involved in operating

Gristede’s stores and against Catsimatidis. The suit alleged improper reduction of hours, withholding of

overtime, misclassification of employees as exempt and retaliation under the FLSA and New York Labor Law

(NYLL).

After two-and-a-half years of litigation, the district court granted summary judgment for the plaintiffs on their

substantive FLSA and NYLL claims. The court held that the plaintiffs were entitled to liquidated damages in

an amount to be determined in future proceedings. After the summary judgment order, the parties reached a

settlement agreement, but the corporate defendants later defaulted on their payment obligations.

The plaintiffs then moved for partial summary judgment on the issue of whether Catsimatidis could be held

personally liable as an employer under the FLSA and NYLL. The district court granted the motion, holding

that the grocery-store CEO was liable as an employer under both laws. On appeal, the 2nd Circuit affirmed

the decision with regard to the FLSA but remanded it to the district court to determine if the test for what

constitutes an “employer” is the same under the FLSA and the NYLL.

The circuit court applied the following four-factor test to determine if Catsimatidis was an employer under the

“economic realities" of an employment relationship: Whether the alleged employer 1) had the power to hire

and fire the employees, 2) supervised and controlled employees’ work schedules or conditions of

employment, 3) determined the rate and method of payment, and 4) maintained employment records.

Using these factors, the court determined that 1) Catsimatidis possessed, but rarely exercised, the power to

hire or fire anyone he chose; 2) he exercised some operational control of the stores but was rarely concerned

with employees’ schedules or employment conditions; 3) he not only had authority over the rate and method

of payment but controlled the company financially, in that he had the power to shut down the business, to

declare bankruptcy and to provide the personal signature necessary for a bank letter of credit to be issued to

the company; and 4) he did not maintain employment records but only worked in the office where they were

kept.

The court acknowledged that the facts made for a “close case” because only the first and third factors

supported a finding that Catsimatidis was an employer. The court, however, pointed out that the purpose of

the FLSA is not to punish an employer but to compensate aggrieved employees. Given the failure of the

settlement between the corporate defendants and the plaintiff employees and the fact that Catsimatidis was

essentially the “one person who is in charge of the corporate defendant,” the circuit court concluded that the

economic-realities test and the statute’s purpose weighed in favor of finding that he was the plaintiffs’

employer under the FLSA.

Irizarry v. Catsimatidis, 2nd Cir., No. 11-4035 (July 9, 2013).

Professional Pointer: The greater an individual’s control, the more likely he or she can be held liable as an

employer under the FLSA. Even if the individual does not constantly exercise operational control, the fact that

he or she possesses such a level of control that his or her decisions directly affect the nature or conditions of

employees’ employment may be enough to create an employer-employee relationship under the FLSA.

Matthew J. Cannova is an attorney at Lehr Middlebrooks & Vreeland, P.C., the Worklaw® Network member

firm in Birmingham, Ala.
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