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Outside-Sales Exemption Applies Despite Increased Workload and Low
Pay 

 

 

 

The outside-sales exemption from federal overtime requirements remains intact even if the employee’s

modified duties leave less time for selling and result in an hourly rate below minimum wage, the 5th U.S.

Circuit Court of Appeals held.

Florentino Meza was an employee of Intelligent Mexican Marketing Inc. (IMM), which sells and delivers food

and beverages to convenience stores. Meza worked about 72 hours per week and received salary, bonuses

and commissions.

Meza’s job entailed taking orders for products at the convenience stores on his route and delivering the

items. He was required to load his delivery truck at the end of each day with the next day’s deliveries. At each

store location, he was expected to persuade the manager to carry more products and to promote sales of the

products the store already carried. IMM rewarded him for his sales successes by adding commissions and

eligibility for bonuses to his base salary.

However, the company did not pay Meza overtime, concluding that he was engaged in “outside sales” and

was exempt from the overtime requirements of the Fair Labor Standards Act (FLSA). After Meza sued his

employer for overtime pay, the trial court awarded summary judgment to the company. The appeals court

upheld the trial court’s ruling.

The court focused its attention on distinctions between employees who both sell and deliver goods and those

who primarily deliver. After finding that most of the factors the U.S. Department of Labor outlined for

assessing a sales/delivery employee’s status favored the employer, the court focused on Meza’s claim that

his job had changed, as he was given so many stores to cover that he no longer had much time to engage in

selling. The court rejected this argument, noting that Meza continued to be the only sales contact between

IMM and the convenience stores.

The court also declined to interpret a 2012 U.S. Supreme Court decision that determined that highly paid

pharmaceutical representatives are not the type of outside-sales employee included in the FLSA’s overtime

provisions to mean that outside-sales employees who receive very low pay are automatically covered by

overtime-pay requirements.

Meza v. Intelligent Mexican Marketing, Inc., 5th Cir., No. 12-10785 (June 18, 2013).

Professional Pointer: As with all FLSA overtime exemptions, the employer has the burden of proving that

the employee is exempt. As pressure mounts for supervisors to reduce costs, and as employees’ workloads

increase, the part of the sales employee’s job devoted to actual sales activities must remain predominant.

R. Mark Dare is an attorney at Isler Dare, the Worklaw® Network member firm in Virginia. 
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