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Complaining About Paramour Favoritism Does Not Support Retaliation
Claim 

 

 

 

An allegation that an internal complaint was lodged about favoritism shown to a female employee who was

having an affair with a vice president does not, in and of itself, support a retaliation claim under federal or

New York state law, according to the 2nd U.S. Circuit Court of Appeals.

Gail Kelly quit her job as a human resource manager at her family’s business after complaining about an

affair that one of her brothers (a vice president of the company) was having with another company employee.

Kelly alleged in her complaint that the affair created a hostile work environment “permeated with sexual

favoritism” and that she was retaliated against for complaining about the situation.

Specifically, Kelly alleged that the company had become so permeated with sexual favoritism toward her

brother’s paramour that Kelly’s duties and responsibilities were substantially reduced. She also claimed that

her leadership duties were transferred to the paramour. Kelly contended that she worked in a “sexually

biased environment” and one that was demeaning to women.

The plaintiff brought hostile-environment and retaliation claims under Title VII of the Civil Rights Act and the

New York State Human Rights Law. The company filed a motion to dismiss her complaint. The trial court

granted the motion and dismissed both claims. Kelly appealed the dismissal of the retaliation claim.

In order to make out a retaliation claim, a plaintiff must demonstrate that: 1) she engaged in protected activity;

2) the employer was aware of the activity; 3) she suffered a materially adverse action; and 4) there was a

causal connection between the protected activity and the adverse action. An internal company complaint may

constitute protected activity, provided that the individual complaining has a good-faith, reasonable belief that

the challenged actions of the employer violate federal or state human rights law.

The 2nd Circuit found that there was nothing in Kelly’s complaint to indicate that her sex played a substantial

role in her brother’s alleged behavior toward her. It added that Kelly’s allegation that the sexual favoritism (or

paramour preference) constituted gender discrimination because it resulted in an atmosphere demeaning to

women was entirely unsupported by her complaint. For example, Kelly never alleged that her brother and his

lover engaged in sexually explicit behavior or conversations in the office or that any comments were made

that could be perceived as demeaning to women.

The 2nd Circuit determined there was no indication that Kelly held a good-faith belief that she was

complaining of conduct prohibited by Title VII or the New York State Human Rights Law or that her employer

could have interpreted her complaints in this way. Notably, the court observed, despite the plaintiff’s having

used the word “discrimination” when she complained internally, that word is not sufficient to put an employer

on notice of a protected complaint if nothing in the substance of the complaint suggests that the

complained-of conduct is, in fact, discriminatory and unlawful. Had Kelly complained, or even suggested, that

she was being discriminated against because of her sex or some other protected trait, the court might have

ruled differently, it said.

Kelly v. Howard I. Shapiro & Assoc. Consulting Eng'rs, 2nd Cir., No. 12-3489 (April 26, 2013).

Professional Pointer: Simply using the words “discrimination” or “harassment” when making an internal

company complaint may not be sufficient to establish protected activity when making out a retaliation claim.

Moreover, one must hold a good-faith belief that the conduct being complained of is prohibited by Title VII

(and any state law equivalent that assesses retaliation claims consistent with Title VII standards). 

Farah Mollo is an attorney at Collazo Florentino & Keil LLP, the Worklaw® Network member firm in New York
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