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Court Orders Arbitration of Wage Claims Despite Class-Action Waiver 

 

 

 

An airport shuttle driver in Baltimore who worked under a franchise agreement with Shuttle Express Inc. must

arbitrate his Fair Labor Standards Act (FLSA) and state law wage claims against the company despite a

class-action waiver in the agreement’s arbitration clause, the 4th U.S. Circuit Court of Appeals ruled.

Samuel Muriithi was a driver for Shuttle Express, a shuttle service that provided transportation for passengers

to and from Baltimore-Washington International Thurgood Marshall Airport. Pursuant to the terms of a

franchise agreement between Muriithi and Shuttle Express, Muriithi was classified as an “independent

contractor” or “franchisee,” rather than an “employee.” Muriithi, alleging that he was misled about the

compensation he would receive, filed a collective action against Shuttle Express under the FLSA. Shuttle

Express moved to dismiss the complaint or to compel arbitration pursuant to the arbitration clause contained

within the franchise agreement.

The district court denied Shuttle Express’ motion to compel arbitration after it determined that the arbitration

clause contained within the franchise agreement was unenforceable based on three provisions that the court

deemed to be unconscionable. First, the district court found that the fee-splitting provision, which required

each party to bear its own costs and fees, as well as split the costs of arbitration, would be “so prohibitively

expensive as to deter arbitration.” Next, the court found that the class-action waiver, which required that all

arbitrations brought under the franchise agreement be conducted and resolved on an individual basis, along

with the fee-splitting provision, would operate to prevent an individual from fully vindicating his or her statutory

rights. The court explained that if class actions were not permitted, the realistic alternative would be that no

individual suits would be brought given that the costs of each individual arbitration would potentially exceed

any recovery. Finally, the district court concluded that the limitations period in the franchise agreement, which

required arbitrations to be brought within one year of the occurrence or act that was the subject of the

arbitration, further operated to prevent the individual from vindicating his or her statutory rights. The court

noted that because the FLSA provides a two-year statute of limitations, the limitations period in the franchise

agreement was unconscionable.

The 4th Circuit disagreed with the district court. In addressing the enforceability of the class-action waiver, the

court relied on the U.S. Supreme Court’s holding in AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740

(2011), which found that requiring the availability of classwide arbitration interferes with the fundamental

attributes of arbitration. Accordingly, the appellate court found that the doctrine of unconscionability could not

be used to strike down a term barring classwide procedures, and therefore the class-action waiver was a

valid term of the agreement. With regard to the fee-splitting provision, the court found that Muriithi failed to

produce sufficient evidence demonstrating that he would incur prohibitive arbitration costs. Finally, the court

held that the limitations provision did not relate to the applicability of the arbitration clause, and determined

that the arbitration itself would be the proper forum for deciding the enforceability of that provision of the

agreement. The court therefore reversed the holding of the district court and instructed the district court to

enter an order compelling arbitration.

Muriithi v. Shuttle Express Inc., 4th Cir., No. 11-1445 (April 1, 2013).

Professional Pointer: As this ruling, along with the U.S. Supreme Court’s Concepcion decision, indicates,

class-action waivers contained within otherwise valid arbitration clauses will be upheld by the courts.

Employers, however, should be cognizant of other provisions within the arbitration clause that could render

the clause invalid. For example, had Muriithi been able to demonstrate that the fee-splitting provision was

indeed cost-prohibitive, the appellate court might have upheld the district court’s ruling on those grounds.

Bryan J. Cohen is an attorney with Kamer Zucker Abbott, the Worklaw® Network member firm in Las Vegas.
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