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Occasional Offensive Remarks Did Not Create Hostile Work Environment 

 

 

 

An employer was not liable for an alleged hostile work environment based on the sexual harassment of an

employee who was subjected to crude and offensive remarks approximately once a week over three months,

the 9th U.S. Circuit Court of Appeals held.

West Coast Contractors employed Jennifer Westendorf from February 2008 until July 29, 2008. During her

first week, Westendorf’s supervisor referred to her work as “girly work” but quickly apologized. Although she

did not complain about the remark, the company president learned of it and said he would speak with her

supervisor. Approximately six weeks later, the supervisor told Westendorf that the president had spoken with

him about the “girly work” comment, and he wanted to know “what the hell” she had said to him. He also said,

“I’ve been through this s— before” and “it’s not happening again.”

In May 2008, Westendorf began working once a week in a trailer at a construction site, and her supervisor

and another employee began making offensive sexual comments to her, including telling her about a large-

breasted co-worker they had nicknamed “Double-D.” Westendorf’s co-worker also told her that she had to

clean the trailer in a French maid’s uniform and that women were lucky because they could have multiple

orgasms. After demanding that her co-worker stop making such comments, she reported them to the

company president.

On July 14 the president interviewed Westendorf, her supervisor and the co-worker who allegedly made the

offensive comments. The president said that if the comments continued and Westendorf’s supervisor failed to

do anything about them, he could be fired.

After the interviews, the supervisor began criticizing Westendorf’s work and, on July 29, issued Westendorf a

verbal reprimand, during which he said “F—__ you” three times. She reported the incident to the company

president, and after she expressed concern that he would not address the situation, he asked her to leave.

Westendorf said she was fired; however, West Coast Contractors asserted she quit voluntarily.

Westendorf sued the company for hostile-work-environment sexual harassment and retaliation under Title VII.

The trial court granted summary judgment to West Coast Contractors on both claims. The 9th Circuit affirmed

the district court’s summary judgment on the sexual harassment claim but reversed the summary judgment

on the retaliation claim.

In affirming summary judgment on the sexual harassment claim, the 9th Circuit found that Westendorf was

subjected to sexually offensive comments by her co-worker on just four occasions and was only at his

workplace once a week for three months. Additionally, there was no evidence that the comments interfered

with Westendorf’s work, nor was there evidence of any physical harassment.

In reversing the summary judgment on Westendorf’s retaliation claim, however, the 9th Circuit found that the

district court considered only whether Westendorf’s July 29 complaints were the but-for cause of her

termination. The 9th Circuit stated that the district court should have also considered whether Westendorf’s

complaints during the July 14 interview played a role in her termination.

Westendorf v. West Coast Contractors of Nevada Inc., 9th Cir., No. 11-16004 (April 1, 2013).

Professional Pointer: With respect to the retaliation claim, the employer likely was ill-served by claiming that

it didn’t fire Westendorf but also asserting that she did not rebut its legitimate reason for terminating her. Such

an inconsistent position will often create a question of fact, making it more difficult for an employer to obtain

summary judgment.
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