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Boy Scouts Discriminated Against Egyptian-American Muslim, Court
Rules 

 

 

 

The 1st U.S. Circuit Court of Appeals upheld a jury verdict that found the Boy Scouts of America engaged in

religious discrimination by denying an Egyptian-American Muslim a promotion.

Mohegan Council, a Massachusetts council chartered by the Boy Scouts of America, employed Kamal Aly, an

Egyptian-American Muslim, from August 2001 to October 2005. Aly received positive performance reviews

between 2001and 2003. Specifically, in 2001 his overall performance rating was “expected performance,” in

2002 it was “significantly exceeds,” and in 2003 it was again “expected performance.”

In 2004, Aly became eligible for training required for promotion. He approached his supervisor about the

training almost weekly between February and August of 2004. At the end of August, Aly received a career

evaluation indicating that his performance was satisfactory in all categories and recommending that he attend

the training within the next six months.

At the same time, a similarly situated employee, Nestor Chevalier, was recommended for the same training.

Chevalier received overall performance ratings of “expected performance” in 2002 and 2003 and “significantly

exceeds” in 2004. Chevalier also received two “unsatisfactory” ratings but was recommended for the training.

After attending the training in April 2005, he was promoted.

Aly never attended the recommended training, and in January 2005 he received his lowest rating: “marginal

performance.” According to Aly’s supervisor, “marginal performance” is the minimal level of acceptable

performance. Aly informed his supervisor that he believed he was treated unfairly because he is Muslim. The

supervisor failed to officially investigate his complaint but did conduct informal interviews with volunteers.

In September 2005, Aly’s supervisor offered to put him on a performance improvement plan; however he

never provided such a plan. The supervisor also failed to follow the council’s guidelines to inform Aly of the

reasons behind his unsatisfactory performance and details of any performance improvement period. In

October, Aly notified his supervisor by e-mail that he would resign by the end of the year if he was not

promoted. His supervisor did not respond. Almost three weeks later, Aly again e-mailed his supervisor, this

time notifying him of his resignation, which his supervisor immediately accepted.

Aly filed suit in federal district court, claiming the Mohegan Council discriminated against him based on his

race, national origin and religion. At trial, the council stated that Aly was not sent to training because of his

declining performance, the council’s lack of funds to send him (despite Aly’s offer to pay for the training

himself or forgo a raise to pay for it) and because it wasn’t typical to send people to training in the fall. The

jury ruled in Aly’s favor. 

On appeal, the 1st Circuit upheld the jury verdict, finding Aly established sufficient evidence for a jury to

conclude that discrimination was the reason he wasn’t sent to training. The court found that Aly’s lowest

evaluation was still within Mohegan Council’s work expectations and that the low evaluation still

recommended him for training. The court noted that the Mohegan Council could not identify another person

who had performed similarly to Aly but was not sent to training. Finally, the court found it significant that Aly

could point to another individual similarly situated to him—with similar performance reviews and six months

less experience—who was sent to the training. As such, a reasonable jury could conclude that the Mohegan

Council’s nondiscriminatory explanations were not credible and that discrimination was the reason behind the

council’s actions toward Aly.

Aly v. Mohegan Council, Boy Scouts of America, 1st Cir. Case No. 12-1292 (March 22, 2013).

Professional Pointer: Proper documentation of an employee’s performance, as well as adherence to

employment policies, can greatly assist an employer in discrimination lawsuits.

Thomas R. Revnew is a partner at Seaton, Peters & Revnew, the Worklaw Network member firm in

Minneapolis.
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