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Insurance-Fraud Investigators Within FLSA Overtime Exemption 

An insurance company properly classified fraud investigators as administrative exempt employees under the 

Fair Labor Standards Act (FLSA), the 6th U.S. Circuit Court of Appeals ruled. 

Nationwide Insurance employed special investigators on a salary basis to deter fraud by investigating 

suspicious claims. The first issue in determining if the investigators were exempt from the FLSA overtime 

requirements was whether the investigations were “nonmanual work directly related to the management or 

general business operations of the employer.” Individuals producing the product or service the business 

offers to the public are nonexempt. The plaintiffs cited 29 CFR § 541.3(b)(1), indicating that law enforcement 

investigators who conduct investigations, interview witnesses and prepare investigative reports are not 

exempt. They also cited a 1985 decision and “a string of opinion letters” holding that investigators working for 

companies that investigated claims for insurance clients were not exempt because they produced the 

employer’s product/service for insurance companies. However, the 6th Circuit held that the cited regulation 

applied only to first responders in law enforcement and that Nationwide is in the business of creating and 

marketing insurance policies; thus, investigating suspicious claims is “ancillary” and involved in “servicing” the 

primary business.

Next, the plaintiffs claimed that the investigators lacked the discretion and independent judgment on matters 

of significance required for administrative exempt status. Indeed, two other courts had held that investigators 

who mainly gathered facts for analysis and decisions by others were nonexempt, as did a 2005 Department 

of Labor opinion letter on employees who conducted background investigations. That 2005 letter indicated 

that prioritizing leads and deciding which witnesses to interview did not involve the exercise of judgment and 

discretion on matters of significance. However, Nationwide’s investigators were exempt because they 

“resolved indicators of fraud.” Because that alone sustained the required discretion, the Court of Appeals did 

not discuss the alternative basis for discretion—namely, the investigators’ decisions regarding which claims 

should be referred for criminal prosecution.

Foster v. Nationwide Mut. Ins. Co., 6th Cir., No. 12-3107 (March 21, 2013).

Professional Pointer: Employees must use discretion and independent judgment on matters of significance 

in order to be covered by the FLSA’s administrative exemption. 

William E. Pilchak is a shareholder at Pilchak Cohen & Tice, P.C., the Worklaw® Network member firm in 

Detroit.
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