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Female Referee Is Employee of Multiple Employers 

 

 

 

Three individual entities—the New Jersey State Interscholastic Athletic Association (NJSIAA), the Hamilton

Township School District (Hamilton) and the International Association of Approved Basketball Officials

(IAABO), Board 193 (Board 193)—all may have an employer-employee relationship with Tamika Covington

under the federal anti-employment discrimination law, Title VII of the Civil Rights Act, according to the 3rd

U.S. Circuit Court of Appeals.

Covington was a basketball official in New Jersey and Pennsylvania for more than 10 years. Board 193 was

responsible for assigning officials to referee at regular season high school basketball games, while NJSIAA

assigned officials to postseason tournament games. Covington officiated at games in Hamilton, a school

district.

She filed a complaint against the NJSIAA, Hamilton, Board 193, the IAABO, which was responsible for

providing training materials to basketball officials worldwide, and the Colonial Valley Conference (CVC).

Covington claimed that these entities did not permit her to officiate at boys’ high school games because of

her gender. She asserted that Hamilton, the CVC and the NJSIAA were liable for gender discrimination

because they were her employers, while Board 193 was liable as an employment agency. Covington also

claimed that the NJSIAA and the IAABO were liable as agents acting on behalf of Board 193, and CVC was

liable as Hamilton’s agent.

Essentially, Covington claimed she was excluded from refereeing at boys’ games because of a policy

adopted by Board 193 and NJSIAA that intentionally discriminated against women. She further maintained

that Hamilton, the IAABO and the CVC were liable because they assisted in enforcing the discriminatory

policy. The defendants denied that such a policy existed, despite the scarcity of women referees assigned to

boys’ varsity games. Accordingly, Covington alleged a pattern and practice of discrimination. The defendants

moved to dismiss her claims.

Ultimately, the District Court of New Jersey determined that Covington did not demonstrate the requisite

employer-employee relationship with any of the defendants because she did not adequately allege the

existence of such a relationship in her complaint. As a result, the District Court dismissed her claims. 

On appeal, the 3rd Circuit overturned the district court’s decision as it pertained to three of the defendants. In

its analysis the 3rd Circuit reasoned that, for purposes of Title VII, the existence of an employment

relationship depended on the level of control the defendants exerted over Covington. Evidence necessary to

establish such a relationship may include payment of wages, hiring and firing actions, and control over daily

work activities.

In making its decision the 3rd Circuit first addressed whether the NJSIAA, Hamilton and the CVC were

employers for purposes of Covington’s claim. The court concluded that the plaintiff sufficiently demonstrated

that the NJSIAA and Hamilton were employers, but the CVC was not. In doing so, the court reasoned that,

among other things, the NJSIAA controlled the postseason schedule, including assigning officials to each

game and paying referees for their time; provided liability insurance to officials; played a role in their training;

and required referees to wear uniforms identifying them as NJSIAA officials. Similarly, the court found that

Hamilton had some input into which officials were assigned to each game; scheduled the date, time and

location of games; and paid officials for their time. The court, however, concluded that CVC was not an

employer because it did not pay the officials or contribute to their training or evaluations.

Second, the court addressed whether Board 193 could be held liable as an employment agency that provides

individuals for an employer. Although it conceded that it was an employment agency for Hamilton, Board 193

argued it could not be held liable because there was no employment relationship between Covington and

Hamilton. The court rejected Board 193’s argument, based on its earlier conclusion that the complaint

adequately pleaded an employment relationship between Hamilton and Covington. Thus, Board 193

remained potentially liable under Title VII.
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Lastly, the court addressed whether the CVC and the IAABO could potentially be vicariously liable as agents

controlled by and acting on behalf of Hamilton and Board 193, respectively. The court found that Covington

did not adequately prove that CVC had any control over Hamilton, so CVC could not be held liable as

Hamilton’s agent. The court also found that the IAABO was not liable as an agent of Board 193 because

Covington failed to sufficiently explain any connection between the two.

Consequently, the 3rd Circuit overruled the district court’s decision as it pertained to Hamilton, the NJSIAA

and Board 193 and remanded the matter to the lower court, proceeding with those parties as defendants. 

Covington v. International Ass’n of Approved Basketball Officials, 3rd Cir., No. 11-3096 (March 14, 2013)

Professional Pointer: This case presents an important reminder to organizations that federal law does not

narrowly define the employer-employee relationship for the purpose of an anti-discrimination lawsuit. When

structuring business relationships, it is important to remember that employers, employment agencies and

agents of others can be held liable for discrimination under Title VII.

Amelia J. Holstrom is an attorney with Skoler, Abbott & Presser, P.C., the Worklaw® Network member firm in

Springfield, Mass.  
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