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Former Employee Must Arbitrate Age Discrimination Claim 

An employee who agreed to arbitrate claims under an ambiguously worded dispute resolution program 

document must nevertheless abide by the terms of that document, the 5th U.S. Circuit Court of Appeals 

ruled.

Gary Klein began working on a drilling rig for Nabors Drilling USA L.P.in 2008. Upon his hiring, Nabors 

required Klein to sign an employee acknowledgment form. The form outlined the terms of Nabors’ dispute 

resolution program, including the requirement that any disputes between Klein and Nabors follow a resolution 

process that could incorporate “mediation and/or arbitration.” The form also stated that the program 

requirements were not “intended to violate or restrict any rights of employees guaranteed by state or federal 

laws.” Klein executed the form. 

Ultimately, Nabors discharged Klein from its employment. In response, Klein filed suit in the U.S. District 

Court for the Western District of Louisiana. The essential claim Klein raised was that Nabors engaged in age 

discrimination in violation of the Age Discrimination in Employment Act and Louisiana nondiscrimination laws. 

Nabors asked the court to compel arbitration in accordance with the program’s terms. The court found that 

the program document stated its intention not to violate federal law or otherwise restrict employees’ rights, 

which the court reasoned to include the right to a jury trial. The court determined that this right could not be 

waived unless a party explicitly manifested a desire to do so. Because the language in the program document 

was conflicting on this point, the court declined to apply any waiver.

Further, the court found that arbitration was not mandatory under the program’s terms. According to the 

district court, the program document did not include an explicit arbitration agreement or any requirement that 

the parties arbitrate disputes. Rather, the court noted that the program terms were permissive, stating only 

that arbitration and/or mediation may be used in dispute resolution. The court determined that this language 

allows only for predispute arbitration/mediation but did not prohibit parties from seeking judicial remedies. 

On appeal, the 5th U.S. Circuit Court of Appeals considered whether there was a valid agreement between 

Klein and Nabors to arbitrate. An agreement to arbitrate is not effective unless the agreement reflects the 

parties’ true intent. Recognizing this, the 5th Circuit examined the program document to determine its 

meaning and binding effect on Klein and Nabors.

In the section of the document describing its scope and goals, the dispute resolution process was described 

as an inexpensive and expedient way to achieve final resolution of disputes. The program is also noted as 

the “exclusive, final and binding” mechanism for dispute resolution. While mediation is encouraged in the 

document, the program states that if a settlement is not reached, the parties must arbitrate, in accordance 

with the document’s terms. 

Additionally, the court found that the language of the program document was not truly ambiguous. According 

to the court, the permissive language used in the document simply notifies parties of their options regarding 

dispute resolution within the program. Of course, judicial resolution was not listed among the program’s 

dispute resolution options. 

Finally, the 5th Circuit decided that Klein could not rely on the admonition in the document that Nabors did not 

intend to restrict employees’ rights. The court determined that it must read the program document so as to 

give effect to the parties’ intent; reading the program document narrowly would not accomplish that goal. 

Thus, the 5th Circuit overturned the trial court’s decision and required Klein to arbitrate his age discrimination 

claim, in accordance with the program’s terms. 

Klein v. Nabors Drilling USA L.P., 5th Cir., No. 11-30824 (Feb. 26, 2013). 

Professional Pointer: This case demonstrates the issues employers may face if they do not put together 

clearly written employer-employee agreements. It focuses on an alternative dispute resolution program, 

which is very popular among employers, but its principles may be applied to virtually any employer-employee 

agreement. 

W. Kevin Smith is an attorney with Smith & Smith Attorneys, the Worklaw® Network member firm in 

Louisville, Ky., www.smithandsmithattorneys.com.
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