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An employee who claimed her supervisor told her multiple times that her husband was “not taking care of 

[her] in bed” can proceed to trial on a claim of sexual harassment, the 2nd U.S. Circuit Court of Appeals held. 

The court also said, however, that her employer, the city of Rochester, N.Y., lawfully terminated her for 

secretly tape-recording conversations between her supervisors, recordings she submitted in support of her 

claim that she was being retaliated against for complaining about harassment. 

Jewanta Desardouin worked in Rochester’s security department from 1988 to 2009. Her ultimate supervisor 

was Vincent McIntyre, the chief of security and the highest-ranking department official. 

According to Desardouin, McIntyre began harassing her in May 2007 by making unspecified sexual advances 

toward her and also insinuating that her husband was not satisfying her sexually. Specifically, Desardouin 

alleged that, on a weekly basis beginning in May and continuing through June or July 2007, McIntyre 

commented that her husband was “not taking care of [her] in bed.”

Desardouin complained about McIntyre’s conduct first to the city’s officer of integrity and then to the 

professional standards section of the city’s police department. She claimed that no action was taken on her 

complaints.

In January 2008, Desardouin filed a complaint with the Equal Employment Opportunity Commission. After 

she made that complaint, she believed that McIntyre began retaliating against her by tampering with her 

computer and changing her schedule. To gather evidence of retaliation, in late 2008, she secretly recorded a 

conversation between McIntyre and another supervisor in which they discussed having taken these actions 

against her. Desardouin then submitted the tape to the security department. Because recording a 

conversation between two individuals without their knowledge is prohibited by New York law, the city 

promptly began an investigation into Desardouin’s conduct. In February 2009, after completing its 

investigation, the city fired her for secretly recording the city officials.

Desardouin brought a complaint in federal court, claiming she had been subjected to sexual harassment by 

McIntyre and also retaliated against for complaining about it. The trial court first found that McIntyre’s 

conduct, while vulgar, was neither severe nor frequent enough to amount to legally actionable sexual 

harassment. It also dismissed Desardouin’s retaliation claim, determining that she had been fired not for 

complaining of harassment but for a legitimate, nondiscriminatory reason: for secretly recording 

conversations between city officials.

While the appellate court agreed that the city had not retaliated against Desardouin when it fired her based 

on her illegal activity, it disagreed with the trial court’s analysis of McIntyre’s conduct, deeming it to be 

sufficiently severe and pervasive as to warrant a trial.

In so finding, the appellate court acknowledged that McIntyre’s conduct did not rise to the level of an “obvious 

case” of sexual harassment. It noted, however, that his comment about Desardouin’s husband was not 

merely vulgar and offensive; rather, the court observed, “for a male to say to a female employee under his 

supervision that her husband was ‘not taking care of [her] in bed’ is the sort of remark that can readily be 

found to be a solicitation for sexual relations coupled with a claim of sexual prowess.” Furthermore, the fact 

that it was not an isolated incident but was repeated over several weeks, “only served to reinforce its 

offensive meaning and make sexual intimidation, ridicule, and insult a pervasive part of Desardouin’s 

workplace, effectively changing the terms and conditions of her employment.”

Jewanta Desardouin v. City of Rochester, 2nd Cir., No. 12-187 (Feb. 19, 2013).

Professional Pointer: Although in most instances a single vulgar comment is not sufficient to bring an 

actionable sexual harassment claim, in certain contexts, and especially when repeated, comments by 

themselves can cross the line into sexual intimidation. 

Gwendolyn B. Morales is an attorney with Franczek Radelet P.C., the Worklaw® Network member firm in 

Chicago. 
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