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An employee who failed to provide notice to her employer of her need to use leave under the Family and 

Medical Leave Act (FMLA) could not later assert a claim of entitlement to FMLA leave or illegal FMLA 

retaliation, the 8th U.S. Circuit Court of Appeals ruled. 

Cargill Meat Solutions Corp. employed Tanya Bosley from September 2003 to February 2008. Bosley 

occasionally missed work because of illness and previously took leaves of absence under the FMLA. William 

Crowell was Bosley’s supervisor. Once in a while, when Bosley had an illness-related absence, her co-worker 

Christine Pilcher would notify Crowell of Bosley’s absence on her behalf. On Feb. 1, Pilcher arrived to pick up 

Bosley for work, but the latter said she could not get up because of her depression and was staying home. 

Pilcher informed Crowell that Bosley would be absent that day because she was sick.

Cargill’s attendance policy, which included a call-in procedure via an automated phone system, required 

employees to inform the company of any necessary and unavoidable absences. Under Cargill policy, a 

worker’s failure to comply with the call-in procedure on three consecutive workdays would result in a 

voluntarily termination of employment. Bosley was familiar with this procedure, as she had used it on more 

than 100 occasions and had the call-in number programmed into her phone. On Feb. 1, Bosley did not call 

Cargill. In fact, she missed work the entire month of February 2008 and never used the call-in procedure.

Between Feb. 1 and Feb. 21, 2008, Bosley was able to get out of bed, communicate coherently and visit 

health care providers. She admitted her depression was no longer incapacitating around Feb. 15. According 

to her FMLA paperwork, filed later, her condition was no longer incapacitating around Feb. 25.

During Bosley’s extended absence, Crowell was replaced by David Clark. Clark did not know why Bosley was 

absent, and in late February he inquired about Bosley to Cargill’s FMLA coordinator and human resources 

office, but no one had any information. Thus, on Feb. 27, 2008, Clark terminated Bosley in light of her failure 

to call in her absences, in violation of Cargill’s attendance policy. When Bosley went to Cargill, on March 3, to 

pick up forms seeking approval of FMLA leave for her absences, she learned of her termination. 

Bosley then filed suit in the district court, asserting entitlement and retaliation claims under the FMLA. The 

district court ruled in favor of Cargill on both claims, finding that Bosley did not meet her obligation to provide 

notice to her employer of her need for FMLA leave. The 8th Circuit affirmed this decision. 

The 8th Circuit elaborated by stating that in order for Bosley to assert an entitlement claim, she must have 

given notice to Cargill of her need to use FMLA leave. The 8th Circuit explained that an employee must give 

notice of the need for FMLA leave as soon as practicable under the facts and that such notice should be 

given within no more than one or two working days of learning of the need. The employee’s spokesperson 

may provide the notice if the worker is unable to do so personally. The court concluded that Bosley could not 

demonstrate she gave notice through Pilcher, as Pilcher could not recall telling Crowell that Bosley was 

depressed. Bosley did not contact Cargill until 32 days after she last used the call-in procedure, and she did 

not contact the company for at least five full working days after her depression ceased to be incapacitating. 

Therefore, Bosley failed to offer any facts justifying her lack of notification, and because she failed to meet 

the FMLA notice requirements, she could not assert her termination was due to retaliation. The 8th Circuit 

affirmed the dismissal of Bosley’s claims.

Bosley v. Cargill Meat Solutions Corp., 8th Cir., No. 12-1290 (Feb. 5, 2013). 

Professional Pointer: An employer must be aware of the notice requirements covering an employee’s 

asserted need for use of FMLA leave. 
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