
By Sue Schaecher 
A 61-year-old sales representative whose sales results were among the highest in his 

district failed to show that he was discriminated against based on his age when his employer terminated him 

in a reduction in force based on performance reviews, the 10th U.S. Circuit Court of Appeals ruled.

Reduction-in-force claims under the Age Discrimination in Employment Act (ADEA) require an employee to 

show evidence that the employer intended to discriminate based on age in making the decision, the circuit 

court stated. Decisions based on specific, uniformly applied criteria are not discriminatory absent evidence 

that younger employees fare better in the reduction in force. 

Paul Rangel was a sales representative for a pharmaceutical firm from 1985 until he was terminated, in 

December 2008. He received positive performance reviews until the firm instituted new guidelines for all 

sales professionals nationwide, in 2006. After the guidelines were in place, two supervisors—in more than 20 

memos and performance reviews—documented Rangel’s deficiencies in failing to follow the guidelines. 

The memos listed specific deficiencies and ways to improve. Rangel’s 2007 review rated his overall 

performance as “below expectations.” In May 2008 his supervisor placed him on a final written performance 

plan, which meant he would automatically receive a below-expectations performance rating for 2008. Starting 

in June, a new supervisor documented his deficiencies in multiple memos. Nevertheless, Rangel’s sales 

results were among the highest in his district, both before and after the new guidelines were released.

In September 2008, Rangel filed a charge of age discrimination with the Kansas Human Rights Commission. 

In December 2009 the firm announced a nationwide reduction in force, and it terminated all sales 

professionals whose performance ratings and expected ratings were below a specified level. Rangel was 

among those let go. His subsequent court complaint alleged discrimination and retaliation in violation of the 

ADEA.

The district court granted the firm’s motion for summary judgment on all of Rangel’s claims, and the 10th 

Circuit affirmed the decision.

To defeat summary judgment, Rangel initially had to offer some evidence that the firm intended to 

discriminate against him in making its reduction-in-force decision. Rangel offered no evidence that the firm 

retained or placed younger employees in a position similar to his or that younger co-workers fared better in 

the reduction in force. The firm offered statistical evidence that the ratio of employees over and under the age 

of 40 in Rangel’s work group remained the same after the reduction in force. Rangel argued that the 

statistical evidence was irrelevant because it did not account for sales results, but the 10th Circuit rejected 

that argument because the firm’s uniform criteria were based on performance ratings, not sales results. 

In his retaliation claim, Rangel alleged the firm criticized his performance unjustly and terminated him 

because he filed a charge of discrimination and made informal complaints while he was still employed. The 

circuit court held that he could not show a causal connection between his discrimination charge and his 

termination because the firm gave him the performance ratings on which the termination decision was based 

before he filed his charge. The informal complaints he cited were complaints that his supervisor in 2007 had 

evaluated him unfairly and harshly. While informal complaints of discrimination can support a retaliation 

claim, the circuit court found that Rangel's informal complaints had not asserted age discrimination and were 

not protected activity.

Rangel v. Sanofi Aventis U.S. LLC, 10th Cir., No. 12-3085 (Jan. 14, 2013) (unpublished).

Professional Pointer: A sudden increase in criticism of a top producer can be suspicious, but here it was 

tied to a documented change in the firm's expectations for performance. Rangel's failures to follow the new 

guidelines were well documented. The firm's selection of a specific measure of performance as the reduction-

in-force criteria and its uniform application of the criteria left little room for argument about discriminatory 

intent. 

Sue Schaecher is an attorney with Stettner Miller, P.C., the Worklaw® Network member firm in Denver.
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