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No Finding of Race Discrimination in Failure-to-Promote Case 

2/1/2013 By Adam R. Gardner 

An employer that used a merit-based selection process to hire a 

white woman instead of promoting a black man did not discriminate 

on the basis of race, according to the 5th U.S. Circuit Court of 

Appeals.

In July 2008 the Fort Bend Independent School District (FBISD) in 

Sugar Land, Texas, created a support-manager position in its facilities 

department. According to the job description, this position entailed “a 

wide range of administrative oversight tasks relating to supervision, 

monitoring and quality control of FBISD support.” The description 

contained qualifications including a “bachelor’s degree in engineering, 

business administration, facilities management or related field.”

Albert Autry, a black man, applied for the job. Autry had joined the 

FBISD’s facilities department two years earlier as an operations area 

supervisor. In that role, Autry managed custodial staffs for at least 16 

school buildings, administered payroll, investigated accidents and 

oversaw each building’s budget and supplies. Before working for the 

school district, Autry, who also had a bachelor’s degree in social work, 

spent 11 years as an area manager at another district. 

In October 2008, the FBISD’s facilities director, along with another 

facilities department employee, screened and met with all 15 

applicants for the support-manager position, selecting four finalists, 

including Autry. The facilities director then convened a committee, 

which included him and six facilities department employees (two of 

whom were black), to interview the four finalists. After the interviews, 

each committee member ranked the four finalists, from 1 (most 

preferred) to 4 (least preferred). The finalist receiving the lowest 

combined point total would be selected. 

As a result of this process, the district hired a white woman who had 

no formal education beyond high school, no apparent prior connection 

to the FBISD and whose work experience consisted of serving as an 

escrow coordinator for a title insurance company.

Autry sued the district, alleging that hiring the white woman instead of 

promoting him to support manager constituted race discrimination. The 

district court found no race discrimination and awarded attorney fees to 

the FBISD. 

In affirming the district court’s finding that the FBISD did not racially 

discriminate, the 5th Circuit concluded that the district offered a 

legitimate, nondiscriminatory reason for hiring the white woman 

instead of promoting Autry—namely, it was the result of a merit-based 

selection process.

Further, the appeals court held that Autry failed to meet his evidentiary 

burden to establish that the FBISD’s selection process was pretextual 

and, thus, discriminatory. According to the 5th Circuit, Autry failed to 

introduce sufficient evidence that provided a reasonable basis to 

compare the respective qualifications of Autry and the white woman. 

Autry, for example, did not know how the white woman performed in 

her interview, what her escrow officer duties entailed or the credentials 

her resume enunciated. Moreover, Autry’s contention that the selection 

process contained procedural irregularities was “unsubstantiated” and 

insufficient to conclude pretext, in any event, the appeals court said.

Finally, the 5th Circuit determined that alleged comments by the 

facilities director at and around the time of Autry’s interview did not 

indicate race discrimination. According to Autry, the facilities director 

said during his interview that President Barack Obama “will ruin the 

damn country if he gets elected.” Yet, the appeals court observed, if 

said, this comment was “political, not racial, in nature.” The 5th Circuit 
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ruled that another alleged comment by the facilities director, shortly 

after Autry’s interview, which Autry testified was allegedly heard by 

another individual who allegedly told it to Autry—“If President Obama’s 

elected, they’re going to have to take the Statute [sic] of Liberty and 

put a piece of fried chicken in his [sic] hand”—was inadmissible 

hearsay.

In reversing the district court’s attorney-fee award to the FBISD, the 

appeals court determined that, although unsuccessful, Autry’s claim 

was not “frivolous, unreasonable or without foundation.”

Autry v. Fort Bend Independent School District, 5th Cir., No. 11-20639 

(Jan. 7, 2013).

Professional Pointer: Autry underscores the importance of an 

employer establishing and implementing hiring practices based upon 

documented, merit-based criteria and procedure. Such practices lend 

the appearance of clarity and objectivity to an employer’s decision-

making processes, which undermine allegations that a hiring decision 

was arbitrary, whimsical or based upon unlawful criteria.

Adam R. Gardner is an attorney at Swerdlow Florence Sanchez 

Swerdlow & Wimmer, the Worklaw® Network member firm in Beverly 

Hills, Calif. 
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