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No First Amendment Protection for Speech that Contradicted Employer’s 
Policy 

1/25/2013 By David J. Middlebrooks and Matthew J. Cannova  

The First Amendment did not protect a public employee’s speech 

when she held a policymaking position at a public university and the 

personal views expressed contradicted the university’s policies, 

according to the 6th U.S. Circuit Court of Appeals.

Crystal Dixon was the associate vice-president of human resources at 

the University of Toledo when she wrote an op-ed column in the 

Toledo Free Press in which she expressed her personal views on the 

differences between the gay rights movement and civil rights 

movement. In her column, Dixon expressed her opinion that 

homosexuality is a choice and that she was offended by “the notion 

that those choosing the homosexual lifestyle are ‘civil rights victims.’” 

Dixon wrote her column in response to a previous op-ed column that 

favorably compared the civil rights movement and the gay rights 

movement. 

As a result of the column, the university placed Dixon on administrative 

leave several days after her column was published. After a hearing to 

decide the fate of Dixon’s employment, Dixon received a letter 

terminating her employment. The letter stated that the university was 

terminating her employment because the views she expressed publicly 

were “in direct contradiction to University policies and procedures as 

well as the Core Values of the Strategic Plan,” those views called into 

question her continued ability to make personnel actions or decisions, 

and as a result, the university had lost confidence in her as an 

administrator.

Dixon filed suit in federal district court claiming that her termination 

violated the First Amendment’s protection of public employees’ 

speech. Dixon argued that the opinions she expressed were personal 

and that she never said the university's policies were wrong, nor did 

she identify her official position at the University of Toledo. The 

university moved for summary judgment, arguing that its interests as 

an employer were greater because Dixon was a policymaking 

employee who was discharged because of speech related to her views 

on policies associated with her position. The district court sided with 

the university and granted its motion for summary judgment. Dixon 

appealed and the 6th Circuit affirmed.

A public employee's speech enjoys First Amendment protection when 

two factors are present: 1) the speech must involve “a matter of public 

concern,” and 2) the employee’s free speech interests outweigh the 

public employer’s interests as an employer. The parties stipulated that 

Dixon’s speech involved a matter of public concern; therefore, the 

main issue on appeal was which party’s interests were greater. The 

circuit court characterized the issue as follows: “whether the speech of 

a high-level Human Resources official who writes publicly against the 

very policies that her government employer charges her with creating, 

promoting, and enforcing is protected.”

In deciding this issue, the circuit court applied the presumption 

established in Rose v. Stephens, 291 F.3d 917 (6th Cir. 2002), that 

when a policymaking public employee is discharged on the basis of 

speech related to her political or policy views, the public employer’s 

interests outweigh the employee’s as a matter of law.

The circuit court found that Dixon’s job did involve policymaking 

because she had significant discretionary authority making decisions 

to hire and fire, answering grievances, issuing disciplinary and 

corrective action, serving on various task forces, supervising 

approximately forty employees, overseeing benefits administration, 

setting compensation, and making presentations at town-hall 
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meetings. The court also found that the speech related to critical 

policies developed in and promoted by the human resources 

department at the university. Therefore, the circuit court held that the 

university’s interests as an employer in carrying out its policies 

outweighed Dixon’s interests and her speech was not protected by the 

First Amendment.

Dixon v. Univ. of Toledo, 6th Cir., No. 12-3218 (Dec. 17, 2012).

Professional Pointer: The more closely related speech is to a public 

employee’s position, the less likely it is to garner First Amendment 

protection, particularly where the public employee is in a policymaking 

position.

David J. Middlebrooks is a founding shareholder with Lehr, 

Middlebrooks & Vreeland, P.C., the Worklaw® Network member firm in 

Birmingham, Ala. Matthew J. Cannova is an associate at the firm.
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