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CBA Interpretation Not Needed in Worker Accommodation Dispute 

1/18/2013 By Kenneth J. Diamond 

A former union employee’s claims under Ohio law that her employer 

failed to accommodate her disability and then retaliated against her 

must be returned to state court because they are not pre-empted by 

Section 301 of the Labor-Management Relations Act (LMRA), the 6th 

U.S. Circuit Court of Appeals has ruled.

In 1997, Kaiser Foundation Health Plan of Ohio hired Dana Paul as a 

radiology technologist. In 2002 she began working as a computerized 

tomography (CT) technologist. In 2006 she suffered work-related 

injuries that resulted in several surgeries and procedures through 

2008.

In late 2008, Kaiser decided to combine its CT technologist and 

radiology technologist positions. The new CT/radiology technologist 

position would require former CT technologists to perform more 

physically demanding tasks, including lifting, turning and positioning 

elderly patients for diagnostic X-rays. Given Paul’s surgeries, she did 

not believe she could perform such tasks safely.

In February 2009, shortly before Kaiser implemented the combined 

position, Paul filed an accommodation request with human resources. 

She explained that she could not work in the diagnostic area without 

assistance and indirectly asked that she not have to work any shifts 

alone. Until that time, Paul had not been required to work alone on any 

shifts. 

Kaiser denied Paul’s request, misinterpreting it as a request to be 

exempt from all diagnostic X-ray duties, but asked the union to 

temporarily change her assignment to day shifts without weekend 

rotations. Because such a change conflicted with other employees’ 

seniority rights, the union denied the request.

Meanwhile, Kaiser allowed Paul to exclusively perform the duties of 

her former CT technologist position until August 2009, when the 

company informed her that it was unsuccessful in securing her a 

permanent nonweekend day shift. Kaiser then placed Paul on a 

medical leave of absence and invited her to apply for other openings.

On Sept. 21, 2009, despite receiving documentation from Paul’s doctor 

indicating she was capable of performing the CT/radiology technologist 

duties with assistance, Kaiser placed Paul on unpaid status. Paul 

initiated a grievance under the parties’ collective bargaining agreement 

(CBA) but did not submit it to arbitration.

Instead, on June 9, 2010, she filed suit in state court, claiming 

disability-based discrimination and retaliation under Ohio law. Kaiser 

removed the action to federal court, on the theory that resolving Paul’s 

claims would require interpreting the CBA, which is controlled by 

federal law (Section 301 of the LMRA). Once in federal court, Kaiser 

moved to dismiss the case as being subject to mandatory arbitration 

under the CBA. Meanwhile, Paul sought to return the case to state 

court so she could litigate her state-law claims. The district court 

agreed with Kaiser and dismissed the case.

On appeal, the 6th Circuit reversed the district court’s ruling as to pre-

emption and sent the case back to state court. The court found that 

federal law did not have control of the case because there was no 

need to interpret the CBA. Paul’s discrimination claims were not 

“inextricably intertwined” with the CBA and were “tangentially related” 

to it only because the parties’ relationship was governed by the 

agreement. Neither this underlying relationship nor Kaiser’s efforts to 

defend its actions by pointing to CBA policy (i.e., seniority rights) were 

enough to prevent Paul from litigating her claims in state court.
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Paul v. Kaiser Found. Health Plan of Ohio, 6th Cir., No. 11-4217 (Dec. 

11, 2012).

Professional Pointer: An employer should make sure it understands 

an employee’s underlying needs when the employee makes an 

accommodation request. Here, Paul did not need or ask for a new 

schedule but simply needed assurance that she would continue to 

have access to other CT/radiology technologists during her shifts. In 

addition, a CBA notwithstanding, an employee can often still pursue 

his or her discrimination and retaliation claims via litigation, rather than 

arbitration.

Kenneth J. Diamond is an attorney at Winterbauer & Diamond PLLC, 

the Worklaw® Network member firm in Seattle.
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