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Employee Fired After Leave Request Lacks Triable FMLA Claims 

12/21/2012 By Bryan J. Cohen 

An employee fired two days after requesting leave to accompany his 

wife to a doctor’s appointment has no triable Family and Medical Leave 

Act (FMLA) interference or retaliation claim, because the employer 

proved he was terminated for unresolved, previously discussed job 

performance issues, the 10th U.S. Circuit Court of Appeals ruled.

ScriptPro employed Frank Brown from March 2007 through November 

2008 as a customer service operations analyst. During his relatively brief 

period of employment, Brown received a performance review noting that 

he had “loud disruptive personal phone conversations at his desk” and a 

“tendency to be argumentative and abrasive with other co-workers.” 

Following his performance review, Brown received complaints about his 

belligerence toward customers, and failed to complete a project on time.

In October 2008, Brown requested that he be given paid time off. Brown 

alleged that he worked about 80 hours from home during the period of 

July 2008 through October 2008 in order to take time off after the birth of 

his child. His supervisor, however, denied giving him permission to work 

from home. Furthermore, Brown failed to record the time he worked from 

home in ScriptPro’s timekeeping system. Nevertheless, ScriptPro gave 

Brown the requested paid time off.

In November 2008, Brown e-mailed his new supervisor stating that he had 

an arrangement with his prior supervisor whereby he would be permitted 

to work from home to save up hours for later use. He wanted to use some 

of that time in order to leave early the following day for his wife’s doctor 

appointment. Brown’s supervisor informed him that such an arrangement 

would not be permitted. In response, Brown raised his voice to his 

supervisor and allegedly banged his fist on the table. Two days later, 

Brown was terminated for “unresolved, previously discussed performance 

issues.” Brown filed suit against the company alleging that ScriptPro 

interfered with the exercise of his rights under the FMLA and terminated 

him in retaliation for exercising those rights.

The district court determined, and the appellate court affirmed, that a 

reasonable jury could find that Brown was entitled to FMLA leave and that 

ScriptPro interfered with his FMLA rights. The appellate court, however, 

found that Brown’s interference claim failed because ScriptPro provided 

undisputed evidence that Brown would have been terminated regardless 

of any request for FMLA leave. The court noted, “The question here is not 

whether a reasonable jury could find in favor of ScriptPro, but rather 

whether the evidence is so one-sided that submission to a jury is not 

required.” The court concluded that ScriptPro provided overwhelming 

evidence of Brown’s performance issues that justified his subsequent 

termination.

With regard to the FMLA retaliation claim, the court found that Brown 

failed to establish that ScriptPro’s reasons for termination were pretextual. 

Brown v. ScriptPro, LLC, 10th Cir., No. 11-3293 (Nov. 27, 2012).

Professional Pointer: When considering disciplinary action against an 

employee who has requested and/or taken FMLA leave, it is critical that 

an employer be able to demonstrate that such disciplinary action would 

still have been issued in the absence of the FMLA request. Written 

performance evaluations and other documentary evidence will be crucial 

to the analysis.

Bryan J. Cohen is an attorney with Kamer Zucker Abbott, the Worklaw

Network member firm in Las Vegas.
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