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EEOC Can Bring Sex Discrimination Suit, Is Not Liable for Attorney Fees 

12/6/2012 By Thomas R. Revnew 

The U.S. Equal Employment Opportunity Commission (EEOC) should not have been ordered to pay $2.6 million in attorney fees and was wrongly denied permission 

to litigate a lawsuit alleging sex discrimination against a class of women in Michigan, the 6th U.S. Circuit Court of Appeals ruled, overturning the district court’s 

dismissal of the EEOC’s lawsuit against Cintas Corp. and finding “no basis” for awarding Cintas attorney fees.

Mirna Serrano filed a gender discrimination charge with the EEOC after Cintas failed to hire her following numerous unsuccessful applications for a Service Sales 

Representative (SSR) position. Cintas’ SSRs work directly with customers and are in many respects considered the “public face” of Cintas. Thus, given the various 

demands of the job, SSRs are required to possess communication and sales skills as well as the physical capacity to drive trucks and make deliveries. In addition, all 

SSRs are required to have a high school diploma or GED and a valid driver’s license. The selection process for SSR candidates begins with a review of the 

candidate’s application and resume. Desirable candidates are then selected for a brief screening interview, which may be conducted either in person or on the phone. 

Candidates who perform well in screening are then invited to participate in more in-depth interviews and on-the-job simulations, after which an offer of employment 

may be made. 

On July 3, 2002, after investigating Serrano’s claims and then expanding the investigation to include Cintas’ female hiring practices throughout Michigan, the EEOC 

issued a determination stating that it had “reasonable cause” to believe that Cintas had discriminated against females as a class. On the that same day, the EEOC 

sent a proposed conciliation agreement to Cintas suggesting that relief (i.e., back pay) be provided to Serrano, 111 other specified women and an unspecified number 

of “other similarly situated females.” Cintas did not respond or present a counteroffer for settlement. As a result, almost three years later, on April 14, 2005, the EEOC 

notified Cintas that it was terminating conciliation efforts because they had been unsuccessful. Serrano then filed a class action discrimination complaint in federal 

district court, in which the EEOC joined with its own complaint alleging violations under Section 706 of Title VII of the 1964 Civil Rights Act. 

Under Section 706, the EEOC can pursue garden-variety discrimination claims (including on a class action basis) and recover both damages up to Title VII’s caps as 

well as remedial relief (i.e., reinstatement). Section 706, however, lacks statutory language that specifically permits the EEOC to pursue pattern or practice claims. 

On the other hand, Section 707 of Title VII allows the EEOC to bring a “pattern or practice” claim if it can show that the employer’s regular policy or procedure was to 

discriminate. Upon that showing, there is a legal assumption that any particular employment decision, during the period in which the discriminatory policy was in force, 

was made in pursuit of that policy. The burden then shifts to the employer to demonstrate that the individual applicant was denied an employment opportunity for 

lawful reasons. Unlike Section 706, however, Section 707 lacks language that permits the EEOC to pursue compensatory and punitive damages.

Because the EEOC brought a pattern or practice complaint under Section 706, Cintas moved to dismiss arguing only Section 707 permitted it to bring such 

allegations. The district court granted the motion and awarded attorney fees to Cintas. 

In reversing the lower court, the 6th Circuit relied upon relevant U.S. Supreme Court precedent that suggested that the exclusion of pattern-or-practice language from 

Section 706 does not mean that the EEOC may use a pattern-or-practice theory only when bringing suit under Section 707. Instead, it suggests that the inclusion of 

the language in Section 707 means simply that the scope of the EEOC’s authority to bring suit is more limited when it acts pursuant to Section707.

Finally, the appellate court reversed the lower court’s grant of $2.6 million in attorney fees, holding that the district court abused its discretion when it awarded fees on 

the basis of what the court termed “egregious and unreasonable conduct” by EEOC. The 6th Circuit held that the “EEOC pursued its claim within the bounds of 

professional conduct and in the good-faith belief that it had done what was necessary.”

Serrano v. Cintas Corp., 6th Cir., No. 10-2629/11-2057 (Nov. 9, 2012).

Professional Pointer: In light of the EEOC’s aggressive enforcement policies, employers should continuously and proactively monitor their policies and procedures 

for “red flags” that could indicate barriers to equal employment opportunities (or systematic discrimination). 

Thomas R. Revnew is an attorney with Seaton, Peters & Revnew P.A., the Worklaw® Network member firm in Minneapolis.
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