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Terminating Employee Who Requested Leave May Have Violated FMLA 

8/27/2012 By Katherine A. Phillips 

A jury question exists as to whether a probationary employee, with a record of attendance and scheduling problems, provided her employer with notice of an 

absence potentially covered under the Family and Medical Leave Act (FMLA) and whether her termination was causally related to her using FMLA-covered leave, 

the 3rd U.S. Circuit Court of Appeals held.

In September 2007, Jamie Lichtenstein transferred to the University of Pittsburgh Medical Center (UPMC) hospital in Braddock, Pa., where she worked as a 

psychiatric technician under the supervision of Deborah Lidey. 

Between September 2007 and Dec. 29, 2007, Lichtenstein had been absent twice, tardy six times, and requested shift changes on multiple occasions. The alleged 

“final straw” occurred on Dec. 30, 2007, when UPMC’s time log reflected that Lichtenstein arrived several hours late and left several hours early for her scheduled 

shift. The Dec. 30 incident was not reported in the “staff log,” which was maintained by an administrative assistant for scheduling. Lidey went on vacation on Dec. 31, 

2007, and did not return until Jan. 7, 2008. 

On Jan. 3, while Lidey was on vacation, Lichtenstein followed UPMC procedures for “call-off” and reported to Cynthia Krautz, the supervisor filling in for Lidey, that she 

“was currently in the emergency room, that [her] mother had been brought into the hospital via ambulance, and [she] would be unable to work that day.” Krautz 

informed Lidey by e-mail that Lichtenstein had called off, but Krautz did not include the reason for Lichtenstein’s absence. The “staff log” reflected the reason for 

Lichtenstein’s absence as “sick mom.”

When Lidey returned from vacation, she requested the staff log for Lichtenstein’s absences. Lidey claimed that she made the decision to terminate Lichtenstein before 

she left for vacation, and planned to terminate her on Jan. 8. On Jan. 8, however, Lichtenstein sent Lidey an e-mail message requesting a leave of absence to care for 

her ill mother. Lidey terminated Lichtenstein on Jan. 10, and claimed that she (Lidey) was unaware that Lichtenstein’s mother was ill or that Lichtenstein asked for 

leave.

Prior to filing her lawsuit, Lichtenstein filed an Equal Employment Opportunity Commission (EEOC) charge claiming religious discrimination. In its position statement to 

the EEOC, UPMC asserted that Lichtenstein was absent three times, including Jan. 3, and tardy six times. UPMC did not mention the Dec. 30 incident as a reason for 

Lichtenstein’s termination. 

Lichtenstein sued UPMC for retaliation and interference for exercising her FMLA rights. The district court dismissed Lichtenstein’s claims, but the 3rd Circuit reversed. 

In doing so, the 3rd Circuit relied on the sequence of events and conflicting testimony by Lidey to conclude that a genuine issue of fact exists as to whether UPMC 

terminated her for exercising her FMLA rights. 

The 3rd Circuit reasoned that when determining whether an employee provided adequate notice to an employer to support a request for FMLA-covered leave, the 

appropriate question is whether the information provided allows the employer to reasonably determine whether the FMLA may apply. The employer has the burden to 

request additional information if necessary.

The 3rd Circuit also found that the temporal proximity alone was sufficient to create an inference of causation. The court also suggested that Lidey’s testimony that 

she was unaware that Lichtenstein’s mother was ill when she terminated her was not credible. 

UPMC failed to mention the Dec. 30 incident in its position statement to the EEOC and Lidey, in her deposition testimony, could not recall when she learned of the 

Dec. 30 incident. UPMC’s reference to Lichtenstein’s Jan. 3 absence in its EEOC position statement suggested that UPMC considered that absence as a negative 

factor justifying her termination. 

In light of these points, the court held that a fact finder could determine that Lichtenstein’s request for leave caused her termination and UPMC’s explanation was 

pretext for Lichtenstein’s requested leave. 

Lichtenstein v. University of Pittsburgh Med. Cen., 3rd Cir. No. 11-3419 (Aug. 3, 2012). 

Professional Pointer: An employer has the legal responsibility to make further inquiry to determine if an absence is FMLA-covered if the employee provides enough 

information to signal that the absence may be covered.

Katherine A. Phillips is an attorney with Malone, Thompson, Summers & Ott, LLC, the Worklaw® Network member firm in Columbia, S.C.

Society for Human Resource Management

1800 Duke Street
Alexandria, Virginia 22314 USA

Phone US Only: (800) 283-SHRM (7476)
Phone International: +1 (703) 548-3440

TTY/TDD (703) 548-6999
Fax (703) 535-6490

Questions? Contact SHRM
Careers Careers @ SHRM

©2012 SHRM. All rights reserved.

Page 1 of 2Terminating Employee Who Requested Leave May Have Violated FMLA

8/30/2012http://www.shrm.org/LegalIssues/FederalResources/Pages/Terminating-Employee-FMLA....



\n\n\n"); ubertags_renderMarkup(container, bezen.nix); \n"); ubertags_renderMarkup(container, bezen.nix); \n\n\n"); ubertags_renderMarkup(container, bezen.nix);

Page 2 of 2Terminating Employee Who Requested Leave May Have Violated FMLA

8/30/2012http://www.shrm.org/LegalIssues/FederalResources/Pages/Terminating-Employee-FMLA....


