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Claim Employer Hired Undocumented Workers Does Not Establish RICO Violation 

8/20/2012 By John T. Ellis 

An unsupported allegation that human resource professionals and corporate executives conspired to hire undocumented workers to keep wages down cannot 

establish liability under the Racketeer Influenced and Corrupt Organizations Act (RICO), according to the 4th U.S. Circuit Court of Appeals.

Five hourly employees of Perdue Farms Inc. filed suit against Perdue, claiming that various HR clerks, facility managers and corporate managers intentionally hired 

undocumented workers as part of a conspiracy to keep the wages of legal employees artificially low. The plaintiffs claimed that this alleged conspiratorial practice 

violated RICO, a federal statute that provides for criminal and civil penalties for a variety of criminal acts, including certain acts related to the hiring of unauthorized 

aliens. 

The plaintiffs accused Perdue of violating RICO in two ways. First, they alleged that Perdue knowingly hired hundreds of unauthorized aliens who were smuggled or 

brought into the United States illegally. Second, the plaintiffs alleged that HR clerks knowingly accepted false documents from unauthorized aliens and then used 

those documents to fill out I-9 forms.

The trial court dismissed both of the alleged RICO claims, and the 4th Circuit affirmed. 

First, the 4th Circuit found that the plaintiffs’ allegations that Perdue knowingly hired unauthorized aliens were unsupported by specific facts or examples. The 

employer must have actual knowledge that the unauthorized aliens were brought over the border in violation of federal law. Merely hiring unauthorized aliens who 

entered the country on their own, or who received assistance from others after their arrival in the country, is not enough to establish a RICO violation. 

The court noted that even though the facts alleged in the plaintiffs’ complaint didn’t rise to the level of a RICO violation, they may have been sufficient to prove a 

violation of the less strict Immigration Reform and Control Act of 1986.

The plaintiffs’ second alleged RICO violation—that HR clerks had committed individual violations of RICO by knowingly accepting false documents from unauthorized 

aliens and then using those documents to fill out I-9 forms—was also dismissed because the alleged violation did not result in damages to the plaintiffs. The plaintiffs 

were unable to demonstrate that the submission of false information on I-9 forms had a direct negative impact on their wages.

Lastly, the court noted that even if the plaintiffs’ claims were plausible, a corporation lacks the multiplicity of actors required to form a conspiracy under RICO. Rather, 

a corporation is generally seen as one entity and cannot conspire with its employees. 

Walters v. McMahen, 4th Cir., No. 11-1796 (July 5, 2012). 

Professional Pointer: HR professionals should scrupulously examine I-9 documentation and hire only applicants who submit facially valid documentation to support 

both their identity and authorization to work in the United States.

John T. Ellis is an attorney with Ufberg & Associates LLP, the Worklaw® Network member firm in Scranton, Pa.
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