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Courts Must Defer to EEOC Assessments of Relevance 

8/14/2012 By Michael G. McClory 

Courts must defer to the Equal Employment Opportunity Commission’s (EEOC) appraisal of what is relevant in investigating a charge of alleged unlawful 

discrimination as long as it is not obviously wrong, and must permit the EEOC to subpoena “virtually any material that might cast light on the allegations,” according 

to the 4th U.S. Circuit Court of Appeals. 

Randstad North American is a temporary employment placement company with 600 offices in 37 states, including one in Hagerstown, Md. In August 2005, Kevin 

Morrison applied for work through Randstad’s Hagerstown office. Morrison, who was born in Jamaica, did not have a high school diploma or GED and therefore was 

eligible only for “light industrial” assignments. Randstad placed him in a one-month mail clerk position. Subsequent to that initial assignment Randstad placed Morrison 

in two warehouse positions; however, both of those placements ended in termination for poor performance. 

Approximately one year later, Morrison again sought placement through Randstad, which placed him in a warehouse position with a company called Lenox. At the 

start of this assignment, Lenox asked Morrison to fill out some forms. Unbeknownst to all, Morrison was not able to read or write. He called Randstad’s placement 

manager to seek assistance with the forms and allegedly was told that Randstad does not hire people who cannot read. Randstad ended the assignment to Lenox 

and told him that the company would be willing to place him in the future if he were to develop remedial reading and writing skills. 

In January 2007, Morrison filed an EEOC charge of discrimination alleging that Randstad had unlawfully ended his assignment to Lenox based on his national origin. 

Responding to the charge, Randstad admitted it terminated Morrison because he could not read, but denied that the termination was the result of national origin 

discrimination. It explained that it followed an unwritten literacy policy because of the risk of harm that would exist if an employee was not able to read and 

comprehend written safety notices, warning signs or machinery operating instructions.

The EEOC did little for the next two years. During this time, Morrison was diagnosed as having “an intellectual disability (mild retardation) that prevents him from 

reading and writing.” In January 2009 he amended his complaint to include a charge for alleged unlawful failure to provide reasonable accommodation in violation of 

the Americans with Disabilities Act. Randstad reiterated its prior defense; additionally, it argued that there was no evidence of any connection between Morrison’s 

condition and his illiteracy.

The EEOC began processing the amended charge and asked Randstad for information, including information about any literacy requirements Randstad imposes, and 

a list of all position assignments made by Randstad’s Hagerstown office from 2006 through 2009. Randstad responded by stating that its policy was not written and by 

objecting on burden grounds to the request for information about position assignments. The EEOC reacted by issuing an administrative subpoena seeking “documents 

or a data compilation setting forth all position assignments made by [Randstad nationwide] during the period January 1, 2005, through the present.” The EEOC later 

narrowed the scope of the subpoena to the 13 Randstad offices in Virginia. 

After Randstad provided information only about the positions to which Morrison himself was assigned, the EEOC moved to enforce its subpoena in federal court. The 

agency argued that both Title VII and the ADA, combined with Morrison's original and amended charges of discrimination, authorized it to obtain the information and 

documents sought under the subpoena. Randstad opposed the enforcement petition, arguing that Morrison's charges of discrimination did not authorize the 

investigation because Randstad’s practice of not giving assignments to people who cannot read is based on an implicit requirement for literacy in virtually every light 

industrial client assignment and is not based on any animus against foreign-born or learning-disabled individuals. The district court denied the EEOC’s enforcement 

petition on a number of grounds, including relevance and burden.

The EEOC appealed, and the 4th Circuit reversed the order of the district court denying enforcement of the subpoena. The appellate court concluded that the 

subpoena was properly issued and sought relevant materials. “If a charge of discrimination triggers the EEOC’s authority to investigate under Title VII or the ADA, the 

EEOC may access ‘any evidence … that relates to unlawful employment practices covered by [the statute] and is relevant to the charge under investigation.’ ” When a 

respondent does not voluntarily comply with agency information requests, the EEOC may issue administrative subpoenas, which are judicially enforceable. 

“To obtain judicial enforcement of a subpoena, the EEOC need demonstrate only that it is authorized to make such investigation; it has complied with statutory 

requirements of due process; and the materials requested are relevant. Moreover, the 4th Circuit said that courts “must defer to the EEOC's appraisal of what is 

relevant so long as it is not obviously wrong.” Further, it stated that the “process of reviewing an administrative subpoena for judicial enforcement ‘is not one for a 

determination of the underlying claim on its merits; Congress has delegated that function to the discretion of the administrative agency.’” 

After concluding that the EEOC’s administrative subpoena met the expansive definition of relevance, the 4th Circuit observed that Randstad had failed to make any 

showing of burden. “Randstad’s affidavit on burdensomeness asserted only that compiling the requested information would require three employees to spend 40 

hours each, at a total cost $14,000 to $19,000. Randstad did not proffer evidence of its ‘normal operating costs’ ” and did not show “that gathering the requested 

information would ‘threaten’ or ‘seriously disrupt’ Randstad's business operations.” 

EEOC v. Randstad LP, 4th Cir., No. 11-1759 (July 18, 2012).

Professional Pointer: An employer that opposes a request for information risks the issuance of an even broader subpoena, which the courts likely will enforce. An 

employer willing to take that risk needs to be prepared to demonstrate in great detail the burden associated with responding to the subpoena.
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