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Unforeseeable Business Circumstances Excuse WARN Act Requirement 

7/26/2012 By Stephen J. Dunn 

Although the federal Worker Adjustment and Retraining Notification (WARN) Act normally requires 60 days’ notice to employees affected by a plant closing or mass 

layoff, a shorter time is permissible if the layoff is necessitated by unforeseeable business circumstances, the 8th U.S. Circuit Court of Appeals held.

During the first three quarters of 2008, U.S. Steel reported some of the highest sales and net income in its history, and it was operating near full capacity. However, by 

late 2008 the company began reducing production levels due to weak demand caused by the economic downturn.

It soon became apparent that the gradual cost-cutting measures U.S. Steel had used to weather previous downturns would be insufficient, and by Thanksgiving the 

company decided to idle its operations in three plants, resulting in the layoff of hundreds of employees. The company provided affected employees with a WARN 

notice attributing the shutdown to “the recent major and unanticipated downturn in the United States and global economy, and the resultant sharply lower demand for 

the plant’s products. . .” The layoffs occurred over the next few weeks.

The United Steel Workers of America Local 2660 sued, alleging that U.S. Steel had violated the WARN Act by failing to provide sixty days’ notice, as required under 

the statute. U.S. Steel moved for summary judgment, arguing for an exception to the WARN Act based on unforeseeable business circumstances.

The trial court granted U.S. Steel’s motion, and the 8th Circuit affirmed, reasoning that the exception applied due to an unprecedented decline in business. One 

company executive testified that during his 40 years at U.S. Steel, he had “never witnessed such a massive and precipitous drop in customer orders as occurred 

during the latter part of 2008,” and that U.S. Steel’s “traditional methodology of relying on quarterly marketing and sales forecasts to load and schedule our facilities 

proved inadequate during this period.”

The union argued that U.S. Steel could have given sixty days’ notice because the general economic downturn was well-known by the time the company decided to 

idle its plants. However, the court noted U.S. Steel reasonably expected to survive downturn as it had done many times before. Noting that the WARN Act is not 

meant to deter companies from fighting to stay afloat, the court found that U.S. Steel acted reasonably in attempting to weather the storm before concluding a 

shutdown was necessary because its business was in free fall.

The union also challenged the sufficiency of the company’s WARN notice and the timing of its delivery to affected employees. The court ruled the notice complied with 

the requirement of a “brief statement of the basis for reducing the notification period,” and approved its delivery to employees one day after notification of the Board of 

Directors and union.

United Steel Workers of America Local 2660 v. United States Steel Corp., 8th Cir., No. 11-3002 (July 2, 2012).

Professional Pointer: Although the global economic meltdown of 2008 provided relief from WARN Act requirements in this case, employers should plan ahead as 

soon as it appears a layoff or plant closing may be necessary. The key to U.S. Steel’s argument was that the downturn in customer orders was unprecedented in the 

company’s 100-year history. Since the ordinary business cycle does not qualify as an “unforeseeable business circumstance,” employers should shorten the WARN 

Act’s notification period only in the most dire circumstances.

Stephen J. Dunn is a member of Van Hoy, Reutlinger, Adams & Dunn, PLLC, the Worklaw® Network member firm in Charlotte, N.C.
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