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Title VII Does Not Protect Opposition to All Unlawful Activity 

7/20/2012 By Farah Mollo 

Refusal to help clients obtain pharmaceutical benefits for which they were not qualified does not constitute protected activity under Title VII of the 1964 Civil Rights 

Act, and, therefore, does not form a valid basis for a retaliation claim, according to the 5th U.S. Circuit Court of Appeals. 

The plaintiff sued her former employer, the Louisiana Department of Health and Hospitals (DHH), alleging that she was discharged for racial discriminatory reasons 

and retaliated against for refusing to assist clients in obtaining benefits for which they were not qualified. The plaintiff’s job involved completing applications for patients 

to obtain pharmaceuticals free of charge. 

The DHH asserted that the plaintiff’s termination resulted from a combination of factors. First, the plaintiff’s driver’s license had been suspended, which was 

problematic because she sometimes drove on state business. Second, the plaintiff had attendance issues, which included arriving late, leaving early and failing to call 

out sick. Third, the plaintiff spent working hours in furtherance of her own real estate business. And, last, the plaintiff’s documentation was subpar.

The trial court ruled in the DHH’s favor and the 5th Circuit affirmed. In order to establish a prima facie case of retaliation, the plaintiff must establish that s/he 

participated in an activity protected by Title VII; his/her employer took an adverse employment action against him/her; and a causal connection exists between the 

protected activity and the adverse employment action. “Protected activity” is defined as opposition to any practice rendered unlawful by Title VII, including making a 

charge, testifying, assisting or participating in any investigation, proceeding or hearing under Title VII.

The 5th Circuit held that the plaintiff did not allege that she participated in any activity of this type. She, instead, argued that opposition to any unlawful action qualifies 

as protected activity. With no valid case law to support such a proposition, the court found that the plaintiff had failed to make out a prima facie case of retaliation.

Jones v. La. Dep't of Health & Hosps., 5th Cir., No. 11-30979 (June 14, 2012).

Professional Pointer: In order to make out a prima facie case of retaliation under Title VII, a plaintiff must be able to allege that he or she opposed a practice 

rendered unlawful specifically by Title VII.

Farah Mollo is an attorney with Collazo Florentino & Keil LLP, the Worklaw® Network member firm in New York.
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