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Racial Comments Support Harassment and Constructive Discharge Claims 

7/16/2012 By Domenick Carmagnola and R. Shane Kagan 

A dozen racially offensive comments and jokes over a 14-month period may be enough to maintain hostile work environment and constructive discharge claims 

brought under Title VII, the 10th U.S. Circuit Court of Appeals held. 

In 2001, Valley View Hospital employed Teresa Hernandez, a Latina of Mexican origin, to work within its food services department. Marc Lillis and Nicholas Stillahn 

began supervising Hernandez in late 2004 and 2005, respectively, and did so until Valley View terminated her employment in the fall of 2007.

Hernandez alleged that Lillis and Stillahn frequently made racially derogatory jokes and comments about Latinos and Mexicans, and continued to do so despite her 

complaints to them and to the HR department that their remarks offended her. In addition, Hernandez claimed that Lillis accused one of her family members of being a 

murderer simply because an accused murderer in the news had the last name Hernandez. Stillahn allegedly accused Hernandez’s family of not paying for lunch; he 

did not make similar allegations regarding white employees.

In 2007, Valley View’s human resources coordinator suspended Hernandez for having a verbal confrontation with Stillahn wherein she stated, “Well, maybe I’m not 

white enough.” The coordinator then told Lillis that before any termination of Hernandez’s employment could occur, Lillis first had to “get his ducks in a row and write 

[her] up for job performance issues.”

Subsequently, a few days before Hernandez was set to return from Family and Medical Leave Act leave, the human resources administrative director met with her to 

discuss “performance concerns raised with [Hernandez] but never formally documented.” Hernandez attempted for a second time in vain to obtain a transfer within 

Valley View. When Valley View denied her request, Hernandez failed to return to work after her leave. Valley View terminated her employment.

Hernandez sued Valley View under Title VII of the Civil Rights Act of 1964 for a hostile work environment, constructive discharge and retaliation. The district court 

dismissed all three claims. 

In dismissing Hernandez’s hostile work environment claim, the court found that Hernandez’s evidence consisted of only “a handful of racially insensitive jokes and 

comments over a period of more than three years.” Since it found that no hostile work environment existed, the court reasoned that no constructive discharge 

occurred. Finally, the district court also ruled that the applicable statute of limitations barred Hernandez’s retaliation claim. 

The 10th Circuit reversed the district court with regard to Hernandez’s hostile work environment claim. It ruled that to survive dismissal of this claim in the trial court, a 

claimant “must show that a rational jury could find that the workplace is permeated with discriminatory intimidation, ridicule and insult that is sufficiently severe or 

pervasive to alter the conditions of the victim’s employment and create an abusive working environment.” The victim must also show that she “was targeted for 

harassment because of [her] race or national origin,” the court added. 

A reasonable jury could find that Hernandez’s “workplace was permeated with discriminatory intimidation, ridicule, and insult that was sufficiently severe to alter her 

conditions of employment,” the appeals court held. During the approximately 14 months that Lillis supervised Hernandez, Lillis and Stillahn subjected her to racially 

insensitive and offensive comments and jokes, including racially motivated accusations, the 10th Circuit found. The court specifically said, “[T]he severity and 

pervasiveness evaluation of a hostile work environment claim is particularly unsuited for summary judgment because it is quintessentially a question of fact.”

Regarding Hernandez’s constructive discharge claim, the 10th Circuit noted that a plaintiff who advances this claim has the burden of demonstrating working 

conditions so intolerable that a reasonable person would have felt compelled to resign. However, since the district court premised its dismissal of Hernandez’s 

constructive discharge claim on its dismissal of her hostile work environment claim, the appeals court reversed and remanded the dismissal of the constructive 

discharge cause of action.

The 10th Circuit did affirm the district court’s ruling that Hernandez’s Title VII retaliation claim was an untimely amendment to her complaint, and thus was barred by 

the applicable statute of limitations.

Hernandez v. Valley View Hospital Assoc., 10th Cir., No. 11-1244 (June 26, 2012).

Professional Pointer: This case serves as a clear reminder that employers should document employee performance issues when they arise—not after the employer 

has decided to terminate the employee. 

Domenick Carmagnola and R. Shane Kagan are attorneys with Carmagnola & Ritardi LLC, the Worklaw Network member firm in Morristown, N.J.
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