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Equal Pay Act Defenses Clarified 

6/27/2012 By Gina Moshiri 

A “business-judgment” defense does not apply in Equal Pay Act (EPA) cases, the 8th U.S. Circuit Court of Appeals ruled. Instead, employers must prove 

affirmatively that any alleged pay differential between similarly situated male and female employees was based on a factor other than sex. However, in the case 

before it, even though the jury instructions contained language about the business-judgment rule, the instructions, taken as a whole, correctly stated the law, the 

court concluded.

Susan Bauer, a nurse at the University of Missouri Hospital and Clinics, sued the Board of Curators, alleging a violation of the EPA. Bauer claimed that she was paid 

less than a man who performed substantially equal work under similar working conditions. 

At trial, the district court gave the jury a “business-judgment instruction” as follows: “You may not return a verdict for the plaintiff just because you might disagree with 

the defendant's decision or believe it to be harsh or unreasonable.” Bauer objected to this instruction, and, following a jury verdict in favor of the Board of Curators, 

Bauer moved for a new trial. Bauer’s motion for a new trial was denied by the district court. 

Claims alleging gender discrimination may be brought under both the EPA and Title VII of the Civil Rights Act of 1964. 

Under the EPA, a claimant need only demonstrate that an employer pays men more than women (without proving discriminatory intent). To avoid liability under the 

EPA, an employer must prove an affirmative defense, i.e., that any pay disparity is justified by (1) a seniority system; (2) a merit system; (3) a pay system based on 

quantity or quality of output; or (4) a disparity based on any other factor other than sex. 

A Title VII claimant, on the other hand, must demonstrate that an employer intentionally discriminated against the claimant. If the claimant makes an initial showing of 

intentional discrimination, the employer—to avoid liability—must articulate some legitimate, nondiscriminatory reason for its adverse employment decision. The burden 

then shifts back to the claimant to prove that the reason articulated by the employer is false.

Because an employer is entitled to make its own subjective personnel decisions for any reason that is not discriminatory under Title VII, a district court must give the 

business-judgment instruction, if requested, in Title VII cases. Similarly, in cases involving both Title VII and EPA claims, the business-judgment instruction is 

appropriate. 

Because this case only involved a claim under the EPA, and the employer could not escape liability simply by articulating a legitimate, nondiscriminatory reason for the 

employment action, the business-judgment instruction should not have been given in this case. However, the instructions presented to the jury as a whole fairly and 

adequately represented the law, the 8th Circuit ruled. The other instructions correctly defined the law, and the business-judgment instruction only served to limit the 

jury from ruling for Bauer solely because it may have disagreed with the employer’s decision.

Bauer v. Curators of the University of Missouri, 8th Cir., No. 11–2758, (June 6, 2012).

Professional Pointer: This ruling allows an employer defending against an EPA claim to prevent the jury from considering irrelevant, subjective factors, as long as 

the employer can demonstrate a legitimate defense for the difference in pay. 

Gina Moshiri is an attorney with McMahon Berger, PC, the Worklaw® Network member firm in St. Louis, Mo.
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