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Statistical Evidence Alone Can Establish Prima-Facie Disparate Treatment Claim 

6/22/2012 By Tom Revnew 

Plaintiffs can establish a prima-facie case of unlawful disparate treatment through statistical evidence, even where such evidence fails to factor in the employer’s 

nondiscriminatory reasons for the discharge, the 9th U.S. Circuit Court of Appeals held. 

William Schechner and John Lobertini were television news reporters laid off by KPIX-TV in San Francisco. At the time of their layoffs, Schechner and Lobertini were 66 

and 47 years old, respectively. They brought suit claiming that KPIX-TV discriminated against them on the basis of their age in violation of California law. 

In May 2008, KPIX-TV was required to reduce its annual budget by 10 percent as a result of a directive from CBS’s headquarters in New York. As a result, it made the 

decision to lay off Schechner, Lobertini and three other members of the “on-air” news team. In making its layoff decisions, KPIX-TV decided that news anchors (the 

“faces” of the station) would not be subject to layoff because the station wanted the reduction to be as invisible as possible. Second, KPIX-TV decided it would lay off 

general assignment reporters based on the next date of contract expiration. Finally, “specialty reporters” were excluded from the layoff selection because they promoted 

and pushed the brand of the station. 

In bringing their age discrimination claims, the plaintiffs submitted reports by a statistician showing that the employees who were laid off were older than those who were 

not laid off and that the disparity between the two groups was statistically significant. In reaching these conclusions, however, the plaintiffs’ statistician failed to consider 

KPIX-TV’s selection criteria, such as excluding anchors from the pool of talent subject to layoff and accounting for contract expiration dates. The trial court dismissed 

the plaintiffs’ disparate treatment claims, finding that where a statistician failed to account for the selection criteria in his or her analysis, the statistical results cannot 

show a stark pattern of discrimination.

On appeal, the 9th Circuit upheld the trial court’s dismissal of the age claims but clarified that a plaintiff can make out a prima-facie case of disparate treatment age 

discrimination using statistical evidence, even if that evidence does not account for the defendant’s legitimate nondiscriminatory reason for the discharge. Once a 

plaintiff meets that burden, however, the 9th Circuit held, an employer can still defeat a prima-facie case of disparate treatment by offering legitimate business reasons 

for its layoffs. The 9th Circuit held that KPIX-TV met that burden by showing it laid off reporters for legitimate business reasons based on the date of their contract 

expirations. 

Schechner v. KPTIX-TV, 9th Cir., No. 11-15294 (May 31, 2012).

Professional Pointer: This case presents a vivid reminder that by establishing reasonable job-related factors to be considered in determining which employees will be 

selected in a reduction in force, employers can protect themselves from employment discrimination claims. This case also highlights that even though statistical 

evidence may show that a reduction in force has a disparate treatment on a particular protected class, such evidence may be rebutted through introduction of the 

legitimate business reasons for the layoff selections. 

Tom Revnew is an attorney with Seaton, Peters & Revnew PA, the Worklaw® Network member firm in Minneapolis. 
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